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to have lost something of that nice and critical self-respect, which 
proves so indispensable in maintaining a high degree of honor 
and decorum in any profession or pursuit. And we greatly fear 
that in combining both orders of the profession in this country, 
we shall be more in danger of pulling them all down to the lower 
level than likely to bring them all up to the higher plane of 
professional honor and purity. There are, no doubt, in the 
English bar, a very large proportion of members, who have 
almost no occupation, but who live in chambers at the different 
inns of court, and subsist in a very small way, upon a narrow 
income, inherited perhaps ; and whom you will never see in court 
or in society; but who are nevertheless pure-minded, clean- 
handed men ; not a whit inferior in point of character to the ablest 
men in Westminster Hall or Lincoln's Inn. We have no such 
men, and never can have, whose very presence is a rebuke to 
vice, and a defence from crime. Many of our hangers-on, upon 
the contrary, are a dead weight to drag us downwards. And by 
hangers-on we mean to embrace many who are nominally in the 
bar, but have gone into other and more hopeful pursuits on the 
score of emolument or promotion, and among the number many 
who have gone into political life, and who subsist upon robbery 
of one kind or another. From none of our number do we receive 
more fatal wounds. I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 
EDWARD S. ROBERTS v. WILBUR HALL. 

A. held the promissory note of the defendant, obtained of him by fraud, and 
which the defendant had demanded back immediately on discovering the fraud. 
The note was payable to A.'s order and on time, and before due A. endorsed it to 
the plaintiff in trust in part for certain creditors and the balance for A.'s wife, the 
plaintiff having no knowledge of the infirmity of the note. The creditors accepted 
the transfer and directed the plaintiff to bring suit on the note when due. Held, 1, 
That so far as the trust for A.'s wife was concerned, the plaintiff took the note as 
agent of A., and therefore with its infirmity. 2. That the entire transaction by 
which the note was transferred to the plaintiff was out of the regular course of 
business, and that the note therefore remained open to the defence of fraud. 

The wife of A. was living apart from him, but was not divorced. Held not to 
affect the case. 

The taking of negotiable paper as payment of or security for a pre-existing 
debt is not out of the regular course of business. 
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The question whether negotiable paper was taken in the regular conrse of buii- 
ness resolves itself into the inquiry whether mercantile paper is ordinarily used in 
the manner in which the paper in question was used, and whether a business man 
would ordinarily hare received the paper, in the circumstances in which it was 
offered, and parted with his property for it. 

The note in suit was one of two notes, given for the purchase- 
money of certain property sold to the defendant by one Yale. 
The defendant was induced by fraud to give his notes for $700 
for property which was worth but, $400. The day after the sale 
the fraud was discovered by the defendant, who thereupon offered 
to return the property to Yale, and demanded a return of his 
notes ; but Yale refused to accept the property and return the 
notes. The other note and $79 of this note were paid to Yale 
from the avails of certain collaterals, which payment exceeded 
the value of the property. This note, before due, was transferred 
to the plaintiff, in trust for the payment of certain creditors 
named, with a balance payable to the wife of Yale, who was then 
living apart from her husband, and who had since been divorced. 
The creditors assented to the trust, and directed the plaintiff to 
commence and prosecute this suit. The note was more than suf- 
ficient to pay the creditors named, so that, if collected, there 
would be a balance to be paid to the wife. The plaintiff had no 
knowledge of the fraud, and took the note in good faith for the 
purposes aforesaid. There was no consideration for the transfer, 
except the claims of the creditors. Whether the payee was or 
was not, at the time of the transfer of the note, insolvent, did not 
appear. 

Q-. 0. Woodruff $ Hitchcock, for plaintiff in error. 
E. W. Seymour, for defendant in error. 

The opinion of the court was delivered by 

Carpenter, J. — The Superior Court rendered judgment for 
the plaintiff. The court, therefore, must have decided that the 
plaintiff took the note in good faith, for a valuable consideration, 
and in the regular course of business. The case presents two 
questions : 

1. Is the plaintiff to be regarded as the trustee for the credit- 
ors, or the agent of the payee ? If the latter, it is conceded that 
the plaintiff is not entitled to recover ; if the former, then the 
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plaintiff insists upon his right to recover, and the defendant 
denies it. We think the plaintiff, to a certain extent, is a trustee 
for the creditors. The auditor has clearly found that the note 
was transferred to the plaintiff in trust for the creditors and Mrs. 
Yale, and that the creditors ratified and confirmed said transfer, 
and that the plaintiff is following their directions in bringing and 
prosecuting this action. In respect, however, to that portion of 
the note which was payable to Mrs. Yale, we are clearly of the 
opinion that he was the agent of the payee, and was in no sense 
a trustee for creditors. The ordinary relations between husband 
and wife will be presumed to have existed in this case until the 
contrary appears. It is only found' that they were living apart, 
and have since been divorced. No indebtedness from him to her 
is found ; and, so far as appears, the money, as soon as paid to 
her, would have been subject to his control. 

The legal effect of the transaction then, so far as it relates to 
this question, is the same that it would have been if the balance 
had been payable to him. To the extent of that balance, there- 
fore, the judgment is clearly erroneous, and it must be reversed. 

2. Was this note taken in the regular course of business ? In 
the discussion of this question we shall not controvert the legal 
proposition that a negotiable note, transferred before due in the 
regular course of business to a creditor, in payment of, or as 
security for, a pre-existing debt, is taken in good faith and for a 
valuable consideration, and is collectable in the hands of the 
creditor, notwithstanding any equities existing as between the 
original parties thereto. That question has been correctly settled 
in this state and elsewhere, and we have no disposition to disturb 
it : Brush v. Scribner, 11 Conn. 388 ; Bridgeport City Bank v. 
Welch, 29 Id. 479. 

Nor do we place our decision upon the ground that this note 
was obtained by fraud. We suppose the general rule to be, that 
fraud is not available as a defence, in cases of this character. To 
this rule, however, there are exceptions : Foster v. Mackinnon, 4 
Law Eep. C. P. 704 ; Nance v. Lary, 5 Ala. 370. 

But it is not material to our present purpose to inquire whether 
this case falls within those exceptions. Our object is rather to 
consider whether the rule of law which exempts commercial 
paper from legal defences, applies to a case like this. We think 
it is pertinent to that inquiry to call attention to the fact, that 
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this note was obtained by fraud ; that the contract was not only 
voidable, but was actually avoided by the maker immediately 
upon discovering the fraud. We need not say that it is the duty 
of the court to protect the maker and prevent the consummation 
of the fraud, if it can be done consistently with the rules of law. 

The only difficulty that we can perceive is in preserving unim- 
paired the rule of law giving immunity to negotiable paper, and 
the principles upon which it rests. That rule does not protect 
paper which was not taken in the usual course of business. That 
phrase, as Mr. Parsons, in his work on Notes and Bills, vol. 1, 
p. 256, justly remarks, " is open to some objections, for the reason 
that it does not clearly indicate what are the legitimate uses of 
negotiable paper. The question is variously expressed in the 
books : " Was it in the course of trade ?" " Was it in the ordi- 
nary and regular course of business?" "Was it a transaction 
which the law views as according to the usage of merchants ?" 

A more definite idea of its meaning may be had, however, by 
stating the question more specifically. Is negotiable paper ordi- 
narily used in the way and manner this was used ? Would a 
business man, of ordinary intelligence and capacity, receive com- 
mercial paper, when offered for the purposes for which this was 
transferred, as money, and upon its credit part with his property ? 
Or would he at once suspect the integrity of the paper itself, and 
the credit and standing of the party offering it? A correct 
answer to these questions must settle conclusively the mercantile 
character of this transaction. 

The fundamental principle of the law, applicable to negotiable 
paper, is that it is the representative of money, and may be used 
in all mercantile transactions as its substitute. But when used 
for any purpose outside the usual and ordinary course of business, 
it ceases to carry with it the privileges and immunities with which 
the law clothes negotiable paper. The tendency of the law in 
respect to the legitimate uses of negotiable paper is thus referred 
to in 1 Pars, on Notes and Bills 257 : " And therefore we are 
disposed to believe that the law of this country is tending towards 
the rule, that whether negotiable paper is sold or discounted, or 
endorsed over to pay a new debt or for a new purchase, or to 
secure a new debt or an old debt, or to pay an old debt, it 
becomes in each case the property of the holder, and carries with 
it all the privileges of negotiable paper unless there be something 
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in the particular transaction which is equivalent to fraud, actual 
or constructive." It will be noticed that this language is com- 
prehensive, and was doubtless intended to embrace every instance 
in which such paper may be used and still retain its privileges. 
But it is not sufficiently broad to cover this case, as we shall 
presently see. 

The doctrine that commercial paper may be properly used as 
security for a pre-existing debt, has been disputed, and there are 
conflicting decisions upon that point ; but it is now pretty gene- 
rally established. 

The profession, however, did not readily acquiesce in the doc- 
trine, inasmuch as there is an apparent hardship in allowing the 
holder of such paper, who parted with nothing upon its credit, to 
recover of one, who, as against other parties, has a good defence. 
The reason upon which this doctrine rests, and without which the 
law would undoubtedly have been determined otherwise, is, that 
a very considerable portion of the negotiable paper made in busi- 
ness, is used in this way. We can easily understand, therefore, 
that among business men, accustomed to deal in this kind of paper, 
the receiving or offering it as security for an old debt, is not in 
itself calculated to excite suspicion, for the simple reason that it 
is according to usage ; and if according to usage, presumptively 
at least, such use facilitates trade, and should receive the sanction 
of the courts unless there is some real substantial objection to it. 

Bu"t in the case before us no such usage appears. On the con- 
trary, the purpose for which the paper was used is exceptional 
and unusual. We apprehend that cases like this are rarely to be 
met with in business circles. Let us examine it more carefully. 
A man has a piece of negotiable paper, with which he wishes to 
pay or secure certain debts. If there is but one debt, he can 
transfer it directly to the creditor, and the law protects the trans- 
action. That is according to the usual course of business. But 
if he transfer it to a friend, to hold till due, and then collect it, 
and with its avails pay the creditor, that is unusual and suspicious 
upon its face, and requires explanation. Unless some good rea- 
son can be shown for such a proceeding, the law ought not to 
protect it. But it is said that here were several creditors, which 
sufficiently explains the fact that the security was effected through 
the intervention of a trustee. Let us test this position. If the 
paper is right and free from defects, why not sell it in market, or 
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get it discounted, and, with its avails, pay the debts at once ? 
Or, if the debts are not to be paid until the paper is due and col- 
lected, why not retain it in his own hands until due, and, if neces- 
sary, sue and collect in his own name ? Such a course would be 
natural and usual. But what honest reason can be suggested 
why it should be transferred to a third party, who has no interest 
in the matter, to be sued in his name ? Such a course is unusual, 
and not in due course of trade. The transaction at once suggests 
the idea that there is some equity in favor of the maker, inherent 
in the note itself, and which can be made available as against the 
payee, and which the payee is asking to avoid. 

But there is another circumstance appearing in the case, which 
makes the unusual character of the transaction still more appa- 
rent. The creditors are informed of the transfer, they ratify and 
confirm it, and direct the commencement and prosecution of this 
suit. What occasion is there for all this, except to make it appear 
that the plaintiff is a trustee for the creditors ? And why is it 
desirable that it should appear that he is a trustee far the creditors, 
unless for the very purpose of shutting out this defence ? If Yale 
was in. fact solvent, this proceeding was extraordinary and inex- 
plicable upon any theory consistent with honesty and fair dealing. 
At least no sufficient reason for it appears in the case. If he 
was insolvent, another and insurmountable difficulty is at once 
encountered. 

The conveyance not being in conformity to the provisions of 
our Insolvent Law, and operating to pay the creditors named in 
full, thereby giving them a preference, contravenes the policy of 
that law, and is therefore void as against creditors. Surely, it 
will not be contended that such a conveyance should receive the 
sanction of this court as a legitimate mercantile transaction. 

The fact that a part of this money was payable to the wife of 
Yale, is worthy of notice also in this branch of the case. To 
that extent, as we have already seen, the plaintiff was the agent 
of Yale. We have no occasion to say that this circumstance 
alone renders this conveyance void at common law. But if there 
was a secret trust in favor of Yale, and the operation of the con- 
veyance should be to defraud creditors, it certainly would be void 
as against creditors. A fraudulent conveyance can in no sense 
be said to be in the usual course of business. But be this as it 
may, the fact that Yale himself is still interested in this note, 
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either in his own right or in right of his wife, should suggest to 
all parties concerned an inquiry as to the reason and occasion of 
this conveyance. 

We are not referred to any case directly in point, and are not 
aware that any exists ; but we believe the views above expressed 
are in harmony with reason and good sense, and not in conflict 
with any adjudged case; In Billings v. Collins, 44 Me. 271, it 
Was held that the assignment of negotiable paper, by operation 
of a bankrupt or insolvent law, was not in the regular course of 
trade, and that the assignee could only acquire the rights of the 
insolvent. The opinion of the court is brief, simply announcing 
the result without adducing any argument in its support ; but we 
have no reason to doubt the correctness of the decision. So far 
as it goes it supports our position in the present case. 

For these reasons, after careful consideration, we have come 
to the conclusion that this note was not taken in the regular 
course of business, and that the judgment of the court below 
upon that ground was erroneous and must be reversed. 

In this opinion Butler, C. J., and Foster, J., concurred. 
Park, J., was absent, and Seymour, J., did not sit. 

The foregoing case is certainly one But nothing of that appears in this 

of considerable importance to business case. Her claim rests merely upon the 

men: Two questions seem to arise, relation of the parties, husband and 

Whether the endorsement was so far bond wife, and the duties growing out of the 

fide and for valuable consideration as to relation. In this there is nothing of 

exclude equitable defences. 2. Whether the nature of a valuable or pecuniary 

the transaction comes so far within the consideration. The consideration is good 

range of ordinary commercial usage in and ample to support any otherwise 

the negotiation of bills and notes as to legal undertaking ; but it is, after all, 

transfer an absolute title to the endorsee, in the nature of a gift and must be post- 

or only one in trust for the real and poned to ttie claims of creditors even ; 

ultimate benefit of the endorser, thus and could never be made the basis of an 

making the endorsee a mere agent of endorsement of negotiable securities, so 

the endorser, and by consequence con- as to exclnde equitable defences based 

ferring no higher or better title than he upon actual fraud in the concoction of 

himself has. the instruments. 

In regard to the first question, there And although the portion of the secu- 
could be no question so far as the en- rity sequestered for the benefit of en- 
dorsement was for the benefit of the wife itors may be said to rest upon the 
of the endorser, merely as wife. The valuable consideration, it is certainly 
wife might have stood in the same re- not in the ordinary course of commercial 
lation as other creditors, by reason of transactions in the use of negotiable 
having made advances to her husband, paper. It is more of the nature of a 
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general assignment of one's estate for classified in Atkinson v. Brooks, 26 Vt. 

the benefit of creditors ; more analogous 569 ; and the note to Le Breton v. 

to going into insolvency or bankruptcy, Peirce, 1 Am. Law Reg. N. S. 35. 

than carrying forward business in the But when such an endorsement assumes 

ordinary course. It is common and en- the form of a security for creditors 

tirely in the due course of business to generally, it at once suggests a trust 

endorse a note or bill in payment or as for the benefit of the endorser, and 

security for a pre-existing debt, and such no court, we think, would, under such 

an endorsement of negotiable paper, circumstances, feel disposed to regard 

before due, will exclude equitable de- the transaction as excluding equitable 

fences. The cases are collected and defences. I. F. R. 



Supreme Court of Iowa. 

In re THOMAS U. RUTH. 

A statute providing that no person shall sell intoxicating liquors without a per- 
mit, to be granted by the county judge, if on application he shall be satisfied that 
the applicant is a person " of good moral character," and that certain other 
requisites of the law are complied with, is constitutional. 

Thomas U. Ruth applied to the Circuit Court of Page county 
for permission to sell intoxicating liquors for medicinal, mechani- 
cal, sacramental, and culinary purposes : permission was refused, 
and thereupon he appealed to this court. 

W. W. Morsman, for appellant. 

No appearance contra\ 

Beck, J. — By sections 1575-6 of the Revision, any citizen of 
the state, except hotel-keepers, keepers of saloons, eating-houses, 
grocery-keepers, and confectioners, were permitted to sell intoxi- 
cating liquors for mechanical, medicinal, culinary, and sacra- 
mental purposes, upon presenting to the county judge a certificate 
of twelve citizens of the township in which he resided that he 
was a man of good moral character, and a citizen of the county 
and state, and executing bond with sureties, and conditioned as 
therein prescribed. The duty of a person so authorized to sell 
liquors, and sundry regulations touching the same, are prescribed 
in these sections. These provisions are amended by chap. 128 
of the Acts of the 12th General Assembly, which provides that 
upon application being made for the permission, a day shall be 



